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STATEMENT OF THE CASE.

On May 24, 1902, the Collector of Internal Revenue

for the District of Hawaii, at the Port of Honolulu,

seized the Schooner " Kawailani " as forfeited to the

United States for violation of the provisions of Sec-

tion 3450 of the Revised Statutes of the United States.

On May 26, 1902, an information was filed in the

United States District Court for the District of Ha-



waii, praying that the vessel be condemned as forfeit-

ed. Two claimants appeared—Hong Quon and L.

Apana—claiming to be the owners of the Schooner

" Kawailani." In their answer they admitted the seiz-

ure of the vessel, by the Internal Revenue officers, but

denied that the master of the vessel was at any time en-

gaged in violating the internal revenue laws, and fur-

ther alleged that if the master of the vessel was engaged

in such violation, they had no knowledge thereof, and

had no reason to apprehend any such violation.

The schooner was released on bond, the value being

fixed by stipulation at twelve hundred and fifty ($1250)

dollars.

The cause came on for hearing on the libel and an-

swer. On June 20th, the Court found, among other

facts in the case, that on May 24, 1902, one "Moses" was

in charge of the vessel, and on that day he did deposit

and conceal thereon certain distilled spirits, on which

spirits a tax is imposed by the laws of the United States,

and for which spirits such tax had not been paid; that

the deposit and concealment of said spirits by said

Moses was with intent to defraud the United States

of the tax due thereon, and that for the deposit and con-

cealment of the same the vessel was used.

The record discloses no conflict in the testimony on

which this finding is based. That "Moses" was master

of the schooner; that he carried on board the vessel cer-

tain distilled spirits known as "okolehao"; and that he

carefully concealed the presence of this spirits on his



vessel on his arrival at Honolulu; and that he denied

to the officers having any spirits on board, and only

produced it when compelled to—all of these facts are

uncontroverted.

The Court rendered judgment in favor of the United

States, on June 20th, for the amount of the stipulated

value, t\velve hundred and fifty ($1250) dollars, and

costs. The record discloses the filing of a notice of ap-

peal on July 3, 1902. On July 5, 1902, an appeal bond

v^^as tendered, but never approved. On July 18, 1902,

another bond was tendered, and approved. No fur-

ther steps were taken by the claimants until October 6,

1902, when an assignment of error was filed. Nothing

further was done; and no apostles were filed in the

appellate court, nor was the case docketed there until

January , 1903.

In the assignment of errors the claimants set forth

seven grounds for reversal. The assignment of errors

is as follows

:

^^ First—The said District Court erred in its ad-

mission of evidence in this:

" A. L. Webster, a witness of the United States,

being upon the stand, testified that he was at said

time Deputy Internal Revenue Collector for the

District of Hawaii, and Ganger for the Internal

Revenue Office in said district, and Vv'as asked by the

United States Attorney to m^ake a test of the liquor

there produced, and claimed to have been removed,

concealed, etc., by the master of said schooner, as

in said information set forth. And upon examina-

tion as such witness, said Webster referred to a cer-



tain book, entitled, 'United States Gaugers' Manual,
1900,' and undertook to read from said book, in an-

swer to questions by said United States Attorney, as

to the character, specific gravity and proof of said

liquor; and said witness testified that he had no
knowledge of the character of said liquor, otherwise
than he found it in said book, in tables therein con-

tained, as relating to the respective degrees of spe-

cific gravity and temperature which said witness

found said liquor to possess. Whereupon said own-
ers and claimants, by their counsel, objected to the

use of said book for said purpose; but the Court
overruled the objection, and permitted said witness

to testify from said book, and from the tables there-

in, as to the character of said liquor, to wit, that it

was a^liquor called "okolehao," and that it was, in

the case of one demijohn, 89 degrees proof; and in

the case of another demijohn thereof, that it was
91 degrees proof.

To which said ruling of the Court said appellants

duly excepted; and they now assign said ruling as

error.

^^Second—The United States having rested its

case, and said appellants having put on testimony

and rested ; and no testimony being offered in rebut-

tal, appellants, by their counsel, moved to strike out

all the evidence given by said A. L. Webster, and
all tests of said liquor made in Court, for the rea-

son that there was no testimony before the Court to

identify the liquor so tested by said witness, as the

liquor mentioned in the libel herein.

" And thereupon the Court, of its own motion,

and against the objection of appellants and their

counsel, recalled to the witness stand Roy H. Cham-
berlain, Collector of Internal Revenue in and for

said District, who had previously been examined as

a witness in said cause, in and upon said hearing

—

and then and there further examined said Chamber-



lain for the purpose of establishing the identity of

said liquor so examined and produced in court,

with the liquor mentioned in the said libel of infor-

mation.

"To which said action of the Court said appel-

lants, by their counsel, duly noted their exception;

and they now allege and assign said last recited

action of the Court, in so recalling and examining
said Chamberlain, as error.

^^Third—That the Court erred in finding as a fact

and in presuming (as set forth in its said decision)

that the liquor produced in court upon said hear-

ing and trial, was distilled liquor, manufactured in

the Territory of Hawaii.

''Fourth—That the Court erred in finding as a

matter of fact, that said last described liquor was
produced or manufactured in the United States.

" Fifth—That the Court erred in finding, as a

matter of fact, that the liquor so produced in court,

or the liquor mentioned in said libel of information,

was produced in the Territory of Hawaii since the

extension to the islands which now constitute said

Territory became subject to the Internal Revenue
laws of the United States.

^' Sixth—That the Court erred in finding, as mat-

ter of law, that the liquor mentioned in said libel of

information, or the liquor so produced in court, or

any thereof, was or is liable or subject to any tax,

under the laws of the United States.

''Seventh—That the Court erred in entering a de-

cree herein condemning said schooner, as forfeited

to the United States, for the causes, or any of the

causes, set forth in said libel of information."
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BRIEF AND ARGUMENT.

The Government in this case contends:

First—That the appeal should be dismissed, not hav-

ing been properly taken. (See Brief on Motion to Dis-

miss Appeal.)

Second—If the appeal be not dismissed, the judg-

ment of the District Court should be affirmed.

It is respectfully submitted by the Government, in

this case, that the appeal herein should be dismissed.

The record discloses that on June 20, 1902, a judg-

ment was entered against the claimants; that on July

3d, a notice of appeal by claimants was filed and served

;

that on October 6, 1902, an assignment of errors was

filed; and that on January 5, 1903, the transcript of

record was filed in the appellate court.

By the fifth subdivision of Rule Fourteen of this

Court it is provided that all appeals, writs of error, and

citations, must be made returnable at San Francisco,

California, not exceeding thirty days from the signing

of the citation, whether the return day fall in vacation

or in term time, and be certified before the return day.

By Rule 16, it is made the duty of the appellant to

file the record thereof and docket the case at San Fran-

cisco, at or before the return day.

Admiralty Rule Number 5, requires the appellant,

within thirty days after giving notice of appeal to "pro-

" cure to be filed in this Court, the apostle, certified by

" the Clerk of the District Court."
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From a reference to the record it will be seen that

none of the rules referred to have been complied with.

It would seem that this is good ground for dismissal.

See the following:

Richardson vs. Green, 130 U. S., 104.

The Ali']andro, 36 Fed., 621.

Small vs. N. P. R. R., 134 U. S., 514.

Norton vs. Tax District, 129 U. S., 505.

Kaillott vs. Deetken, 113 U. S., 115.

Judson vs. Courier Co., 25 Fed., 705.

Madden vs. Lancaster Co., 65 Fed., 194.

West vs. Irwin, 54 Fed., 419.

Fayolle vs. Railroad, 124 U. S., 519.

Neuman vs. Chester Park Athletic Club Co., 93

Fed., 576.

(See Brief on Motion to Dismiss Appeal.)

Should the appeal be not dismissed on motion, the

Government contends that the judgment of the District

Court should be affirmed.

In discussing this proposition, it will, perhaps, be

best to discuss the subject in the order presented in the

assignment of errors of the claimants.

The first assignment of error is as to the testimony

of A. L. Webster, witness for the United States. In

that assignment it is claimed that error was committed

by the Court in permitting the witness to testify from a

certain book entitled "United States Gaugers' Manual,
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1900," as to the character, specific gravity and proof

of the liquor.

The record discloses (see printed record, pp. 74, 75,

76 and ^'j) that the witness was the official Ganger of

the Internal Revenue office at Honolulu; that he had

made a test of the liquor in question; that the test

showed the liquor to be a distilled liquor of a certain

proof; and that in determining the fact that it was a

distilled liquor of a certain proof, the witness used a

book known as " United States Gangers' Manual,

1900," and a hydrometer furnished him for that pur-

pose by the Commissioner of Internal Revenue of the

United States of America.

The objection urged to the action of the Court in per-

mitting the witness to testify from the book and to use

the hydrometer, appears to be answered by the pro-

visions of Section 3249 of the Revised Statutes of the

United States, which provides as follows:

" Proof-spirit shall be held to be that alcoholic

liquor which contains one-half its volume of alco-

hol of a specific gravity of seven thousand nine hun-

dred and thirty-nine ten-thousandths (.7939) at

sixty degrees Fahrenheit. And for the prevention

and detection of frauds by distillers of spirits, the

Commissioner of Internal Revenue may prescribe

for use such hydrometers, saccharometers, weighing
and gauging instruments, or other means for ascer-

taining the quantity, gravity, and producing capa-

city of any mash, wort, or beer used, or to be used,

in the production of distilled spirits, and the strength

and quantity of spirits subject to tax, as he may



deem necessary; and he may prescribe rules and
regulations to secure a uniform and correct system

of inspection, weighing, marking and gauging of

spirits."

That section authorizes the Commissioner of Inter-

nal Revenue to prescribe for use such "hydrometers,

" saccharometers, weighing and gauging instruments,

" or other means for ascertaining the quantity, gravity,

" and producing capacity of any mash, wort, or beer

" used, or to be used, in the production of distilled spir-

" its, and the strength and quantity of spirits subject to

" tax, as he may deem necessary; and he may prescribe

" rules and regulations to secure a uniform and correct

" system of inspection, weighing, marking and gauging

" of spirits." As shown by the evidence, the proof of

the spirits in question was determined in accordance

with the regulations authorized by this statute.

That the Commissioner had authority to make a reg-

ulation of this nature, see Thomas Thacher, Claimant

of 102 Packages of Distilled Spirits, 103 U. S., 679.

The second assignment of error relates to the refusal

of the Court to strike out all of the evidence given by

the witness A. L. Webster, and all tests of liquor made

by him, for the reason that there was no testimony be-

fore the Court to identify the liquor so tested as the

liquor mentioned in the libel.

This assignment of error needs little discussion, as the

Court permitted Roy H. Chamberlain to be recalled

as a witness for the purpose of establishing the identity
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of the liquor. That this matter was absolutely within

the discretion of the Court is so well settled that no au-

thority need be cited.

But the identity of the liquor was clearly established

before the witness Chamberlain was recalled. On page

60 of the record, the witness Makia identified the two

demijohns in court as the demijohns put on the schooner

" Kawailani." On page 71, the witness Chamberlain

showed that the two demijohns taken from the schooner

were the same two demijohns as were in court, and fur-

ther showed that he took them and sealed them up, and

prior to the sealing, made a test. None of this testi-

mony was controverted.

The third assignment of error is that the Court erred

in finding as a fact, and in presuming, that the liquor

produced in court upon the hearing and trial was dis-

tilled liquor, manufactured in the Territory of Hawaii.

The fourth assignment of error alleges that the Court

erred in finding that the liquor was produced or manu-

factured in the United States; and the fifth that it was

produced in the Territory of Hawaii since the exten-

sion to the Islands of the laws of the United States.

It is respectfully submitted that the testimony in the

case justified the Court in making each of the findings

complained of. While it is true that no witness testi-

fied to having seen the liquor manufactured, yet the cir-

cumstances surrounding the entire transaction show

clearly that the liquor was manufactured in the islands,

and manufactured at a recent date.
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On May 22, 1902, the captain of the " Kawailani "

directed the witness Makia to get him some okolehao

from a Japanese (testimony of Makia, record, p. 59).

Okolehao is made from Ti root (testimony of Makia,

p. 59) . The witness Makia saw a part of the still about

three months previous (see testimony of Makia, p. 65).

The witness Makia testified that he knew the liquor

was made at Kahana; he lived at Kahana but a year

and eight months (testimony, p. 64). The captain of

the vessel, Moses, admitted that okolehao was being

made near Kahana (testimony of Chamberlain, p. 69;

testimony of Handy, pp. 78, 79). The master of the

vessel stated that the liquor was made at Kahana, in a

manner that showed clearly that it was made there re-

cently (testimony of Handy on cross-examination, pp.

80 and 81).

"Q. Now, after the seizure, what, if anything,

did John Moses say relative to where he got this

okolehao?
"A. He said he got it at Kahana.
"Q. When?
"A. The day that he cleared from there, left

there.

"Q. What did he say at any time, if anything,

about the person from. whom, he got it?

"A. He said that he ordered it from there; I

don't remember the name of the person that sup-

plied it to him; he said he ordered three demi-

johns, but he only succeeded in getting two.

"Q. What did he say, if anything, about the cost

of it?

"A. He said it cost two dollars a gallon.
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"Q. And as to where he got them, did he make
any statement?

*'A. At Kahana; it was made up in the moun-
tains, up in the brush."

The testimony further discloses that the master of

the vessel attempted to deceive the United States offi-

cers as to the presence of liquor on board the vessel,

and that he only admitted that liquor was on board

when it was evident that it was about to be found by

the officers.

Okolehao is a liquor as well known in the Hawaiian

Islands as whiskey on the mainland, and its nature and

the method of its manufacture are matters of which

the Court can take judicial notice. In the case of Re-

public of Hawaii vs. Akoni, ii Haw., 53, the Supreme

Court of the Republic of Hawaii held that the Courts

here would take judicial notice of the qualities of ok-

olehao, and the method of its manufacture.

In view of the above facts, and the rule of law re-

ferred to, it is respectfully submitted that in the ab-

sence of proof to the contrary, the Court was justified

in assuming that the liquor had been manufactured in

the Territory of Hav^aii, and had been manufactured

there subsequent to the fourteenth day of June, 1900,

the date when the Internal Revenue laws became oper-

ative in Hawaii. The testimony of Makia, showing

the circumstances under which the liquor was obtained,

and the statements made by the captain of the vessel, to

the effect that he knew it was made in the Island of
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Hawaii, and that he had ordered three bottles, but

was only able to obtain two, clearly show the manufac-

ture on the island at a recent date. See, also, authori-

ties quoted in the opinion of the Court (p. 48), show-

ing the burden of proof to be on the claimants of the

property seized.

The sixth assignment of error is that the Court erred

in finding that the liquor mentioned in the libel was, or

is, liable or subject to any tax, under the laws of the

United States.

The testimony of Chamberlain (pp. 71, 72) and of

Webster (pp. 74, 75, 76), show it to have been a dis-

tilled liquor, and all the witnesses agree that it was oko-

lehao; and under the rule laid down in the case of

Republic of Hawaii vs. Akoni, supra, the Court was

justified in taking notice of the fact that it was a dis-

tilled liquor, and being a distilled liquor, it was subject

to the laws of the United States.

The seventh assignment is that the Court erred in

entering a decree herein condemning said schooner, as

forfeited to the United States, for the causes or any of

the causes set forth in the libel of information.

This assignment of error probably refers to the only

defense attempted by the claimants in this action,

which was to the effect that neither of them was in any

manner concerned in the concealment or removal of

the distilled spirits, and had no knowledge whatever

that distilled spirits v/ere being removed or concealed

on the boat.



That this is no defense in an action for forfeiture, has

been well settled by the Courts.

A plea of ignorance on the part of the owners of

the property sought to be forfeited under the provis-

ions of the law in question, is no excuse.

See:

U. S. vs. Two Horses^ 9 Ben., 529; Fed. cases

16578.

U. S. vs. Two Bay Mules, 36 Fed., 84.

Dobbins vs. U. S., 96 U. S., 395.

U. S. vs. The Little Charles, i Brock., 347.

U. S. vs. Distillery, 2 App., 192.

U. S. vs. Distillery Spring Valley, 1 1 Blatch.,

265.

U. S. vs. Reindeer^ 2 Cliff., 57.

U. S. vs. igdo Boxes of Coffee, 8 Cranch., 398.

Bush vs. U. S., 24 Fed., 918.

The doctrine established by the above cases is not

in conflict with the views of the Circuit Court of Ap-

peals of the Fourth Circuit, expressed in U. S. vs. Two

Barrels of Whiskey, 96 Fed., 479. In that case a horse,

mule and wagon had been seized for violation of the

provisions of the Revised Statutes. The seizure was

not upheld by the Court for the reason that in that case

the person using the team and wagon was using it with-

out the knowledge or consent of the owner. In its

opinion the Court expressly approves the cases of
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U. S. vs. Two Horses, and U. S. vs. Two Bay Mules,

supra.

It is, therefore, respectfully submitted that the judg-

ment of the District Court of Hawaii should be af-

firmed.

MARSHALL B. WOODWORTH,
United States Attorney,

Northern District of California.

ROBERT W. BRECKONS,
United States Attorney,

District of Hawaii,

Of Counsel.




